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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

 

   Saturday, the 16th day of August, 2018 

 

 

   TITLE APPEAL No.07/16 
 

                    
From the Judgment & Decree dated 29-03-16 passed by Learned Munsiff No.1, 

Nalbari in Title Suit No.102/12. 

 
 

Md. Hakim Ali 
  

----------Plaintiff/Appellant     
 
              - VS  - 
 
 

 Md. Abdul Ali 
 

              -------Defendant/Respondent 
 
 
 
This appeal having been heard on 30-06-2018 in presence of :-  
 

Advocates for the Appellant :- Mr. M.A. Sheikh, Mr. M. Hussain and  

       Mrs. Farhana Intaz  

 

Advocate for the Respondent :- Md. I. G. Rahman 
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 J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 29-03-16 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.102/12, are the subject matter under challenge 

in this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.102/12 in which the case was dismissed vide the Judgment and decree 

dated 29-06-16 passed by the Ld. Munsiff No.1, Nalbari, the plaintiff as 

appellant has preferred the instant appeal on the following grounds:- 

 

G  R  O  U  N  D  S 

 

a) That question of law arises as to whether the learned Trial Court has 

erred in law, facts and circumstances of the case while passing the 

impugned Judgment & Decree, as such the impugned Judgment & 

Decree are liable to be set aside and quashed.  

 

b) That question of law arises as to whether the Ld. Trial Court misread 

and mis-interpreted the evidences on record. 

 

c) That question of law arises as to whether the Bibhag Patra (Partition) of 

2005 was enforceable in law.  

 

d) That question of law arises as to whether the Trial Court committed 

wrong by not framing issue Bibhag Patra (Partition) of 2005. 

 

e) That question of law arises as to whether the Ld. Trial Court recorded 

the cross-examination of DW-1 in unclear manner and thereby the trial 

is vitiated. 
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f) That question of law arises as to whether the Ld. Munsiff failed to 

consider that the mutation dated 07-02-2011 was objected by father of 

the appellant during his life time and trial court relied on false evidence 

of the defendant in this regard. 

 

g) That question of law arises as to whether the impugned Judgment & 

Decree is perverse on facts and records of the case. 

 

h) That question of law arises as to whether Ld. Trial Court wrongly held 

that the suit land was not self acquired property of the plaintiff's father.  

 

i) That question of law arises as to whether the father of the plaintiff if 

not owner of the suit land would be allowed by the authority to convert 

the suit land into myadi land in his name and got mutation over the 

same after conversion. 

 

j) That any other ground or grounds which may arise at the time of 

hearing of the appeal in respect of impugned Judgment & Decree.  

 

3. On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of T.S. 

No.102/12 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration and other consequential relief. 

 

5. The plaintiffs case interalia is that the suit land is his paternal property. 

His father was possessing the property and after his death the plaintiff was 

possessing same. During the life time of his father, the defendant collusively 

mutated his name in the suit land on 07-02-11. But on objection of the father 

of the plaintiff, the said mutation was canceled on 20-05-11. After the death of 

his father the plaintiff applied for mutation and the defendant also applied for 

the same. The Circle Officer by order dated 10-08-12 canceled his earlier 
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cancellation and allowed the name of the defendant to remain. The plaintiff 

instituted Revenue Appeal No.58/12 and the A.D.C., Nalbari suspended the 

order of C.O. till disposal of R.A. 58/12. On 17-09-12 the defendant forcefully 

dispossessed the plaintiff from the suit land. Hence this case.  

 

6. On receiving notice the defendant appeared before the court and filed 

the written statement cum counter claim. In their written statement the 

defendant denied the whole averments made in the plaint. The defendant 

pleaded in their written statement that the suit land falls in the share of his 

father. On 02-02-11 the name of the defendant was rightfully mutated by the 

C.O. has restored his mutation. According to the defendant that the plaintiff's 

father Soleman Ali, defendant's father Rasmil Ali and Hasan Ali were brothers 

and son of Alom Ali. Soleman Ali was the eldest. Defendant's father Rasmil 

died when he was 5 years old. After the death of Alom Ali, plaintiff's father 

Soleman Ali got the entire property mutated in his name. When the defendant 

attained majority, he asked his uncle to give him his share and accordingly in 

the year 2005, a partition was executed and in the year 2011. As per the 

partition, the suit land falls in the share of the defendant.  

 

7. In their counter claim the defendant stated that on 19-07-05 plaintiff's 

father Soleman Ali had himself executed a written partition which was written 

by Kalimuddin Ahmed. Soleman Ali had himself gone to the Circle Office and 

signed in the chitha book on 07-02-11. Although the plaintiff illegally objected 

the mutation, but the C.O. had restored his mutation. Hence the defendant 

filed this counter claim for a declaration that the suit land is his paternal 

property and for other consequential reliefs.  

 

8. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 
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i) Whether there is any cause of action for the suit? 

 

ii) Whether there is cause of action for the counter claim? 

 

iii) Whether the suit is maintainable? 

 

iv) Whether the counter-claim is maintainable? 

 

v) Whether the suit is bad for non-joinder of necessary parties? 

 

vi) Whether the suit land is the ancestral property of the defendant? 

 

vii)  Whether the suit land is the self acquired property of the plaintiff's 

father? 

 

viii) Whether a bibhag nama was executed between the parties on 19-

07-05? 

 

ix) Whether the suit land falls in the share of the defendant as per the 

bibhag nama? 

 

x) Whether the plaintiff is entitled to the reliefs as prayed for? 

 

xi) Whether the defendant is entitled to the reliefs as prayed for? 

 

 
xii) To what other reliefs the parties are entitled to? 

 
 

9. The plaintiff side had adduced the evidence of 5(Five) witnesses and 

exhibited 4(Four) documents. The defendant side has also adduced the 

evidence of 4(Four) witnesses and has exhibited 7(Seven) documents. 

10.  I have heard the Ld. Counsels for both the parties and gone through 
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the materials on records as well as the memorandum of appeal.  

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

  

11. During the pendency of the appeal the appellant filed a petition u/o 41 

Rule 27 CPC read with Sec 151 of CPC praying for allowing the petitioner to 

produce the Bibhagnama dated 30-10-2006 as additional documentary 

evidence and to exhibit the same and to prove the same by producing 

necessary witnesses i/c with Title Appeal No.07/12. 

 The grounds stated by the appellant in the petition is that in Para No.5 

of the evidence on affidavit of DW-3, Hasen Ali, he stated that in the year 

2006 on 30-10-2006 in presence of Samaj (Society) a Bibhagnama was 

written. 3 copies of Bibhagnama (family partition) were prepared  and one 

copy was given to Suleman, one copy was given to him (Md. Hasan Ali) and 

one copy was given to defendant, Md. Abdul Ali, S/O Lt. Rasmil Ali. As per said 

Bibhagnama dated 30-10-06 the suit land falls under share of Lt. Soleman Ali 

father of the petitioner/plaintiff/appellant. Parties to the Bibhagnama dated 30-

10-2006 signed the Bibhagnama and 4 witnesses also signed the Bibhagnama. 

 The appellant/petitioner further stated that he did not have knowledge 

where the Bibhagnama dated 30-10-2006 was kept by his father. The 

petitioner/plaintiff searched for the Bibhagnama dated 30-10-06 in all the 

probable places but he could not find out the same. However the 

petitioner/plaintiff did not stop searching and on 16-06-16 the petitioner found 

a packet of cloth on the ceiling of the house wherein his father used to live and 

after opening the packet he fortunately found the original copy of the 

Bibhagnama dated 30-10-2006. The connected Title Suit was already decided 

on 29-03-16 by the Trial Court and no option was open to the petitioner to 

produce the said Bibhagnama in the Trial Court as the Trial Court has become 

functuous Officio on 29-03-2016 in connection with the connected Title Suit.  

 The respondent/opposite party objected the petition on the gorund that 

it was the duty of the plaintiff/petitioner on what relied upon to prove his case.  

 While considering the petiton u/o 41 Rule 27, we have to consider the 
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factor whether the additional documentary evidence of the Bibhagnama is 

required in this case or not.  

 Upon perusal of the pleadings of the plaintiff it appears that the plaintiff 

has claimed the suit land to be his paternal land.  

 In his written objection against the counter claim also the plaintiff has 

specifically stated that the suit land is not the land of Alom Ali, but is the 

personal property of Soleman Ali and as such no question of division of such 

land arise with anybody else.  

 Under such circumstances, it is not clear as to what the plaintiff will 

prove by producing the Bibhagnama dated 30-10-2006 as additional 

documentary evidence. 

 The plaintiff/petitioner has tried to point out the fault made by DW-3, 

Hasen Ali while mentioning seperate date of Bibhagnama in his evidence on 

affidavit and in his cross-examination. 

 The plaintiff cannot give up the case set out in the pleadings and 

propound a new and different case. It is for the plaintiff to prove his case. The 

principle of law is that the plaintiff has to succeed on the strength of his own 

case and not on the weakness of the defendant's version.  

 Considering all aspects, I am of the considerate view that the 

production of the Bibhagnama dated 30-10-2006 as additional documentary 

evidence will not bring any productive result at this stage. Hence the petition 

filed by the appellant u/o 41 Rule 27 CPC is not considered.  

 

12. The vital issue in the suit are Issue No. 6, 7, 8 & 9 and the result of the 

present appeal is depended upon the discussion and finding in these issues.    

 For the sake of convenience issue No  6 and 7  are taken up for 

discussion together in the very beginning. Issue No.6 & 7 are contingent upon 

the question as to “Whether the suit land is the ancestral property of 

the defendant?” and “Whether the suit land is the self acquired 

property of the plaintiff's father?” 

 

13. The plaintiff has claimed the suit land as the self acquired property of 

his father, Soleman Ali. According to the plaintiff after his father he had been 
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possessing the suit land.  

 The defendant on the other hand has claimed the suit land to be his 

ancestral property. The defendant has further averred that he has been 

possessing the land since 25 years after the father of the plaintiff had 

separated his share from the ancestral property. In his counter claim also the 

defendant has stated that his father Rashmil Ali had expired when he was 5 

years of age and since his death the defendant used to stay with the father of 

the plaintiff. It is averred by the defendant that after the death of his grand 

father the ancestral property of the Rashmil and Soleman was mutated in the 

name of Soleman and when the defendant attained the majority in the year 

2005, an bibhagnama was executed socially. Thereafter in the year 2011 the 

name of the defendant was mutated in the chitha.  

 

14. The defendant stated in his cross-examination as DW-1 that the suit 

land belonged to his father and that he has inherited the land from his father.  

DW-1 also stated that his father and his brothers did not live separately earlier 

but at present they are separated. According to DW-1 the total land is 23 

bighas and as per his share he should get 10 bighas of land.  

 

15. DW-4 Jaygun Bibi who is the mother of the defendant stated in her 

cross-examination that her husband Rashmil Ali had three brothers and their 

ancestral land is partitioned. According to DW-4 her husband expired about 20 

years back. It is revealed from the cross-examination of DW-4 that the land is 

presently mutated in the name of her son Abdul Ali, but before that the suit 

land was mutated in the name of  her brother-in-law, Soleman Ali. DW-4 

further stated that they got separated after the death of Rashmil Ali and since 

then they are in possession of the suit land.  

 

16. Record reveals that Soleman, Rashmil and Hasan were brothers and out 

of them only Hasan Ali is alive. In this case Hasan Ali is examined as DW-2. In 

his cross-examination DW-2 stated that their father Alam Ali had more than 25 

bighas of land at Ghoga gaon. According to DW-2 there is 1 bigha 1 katha 16 

lechas of land in Dag No  502 and PP No. 272 and 4 katha 1 bigha land in dag 
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No. 511, PP No. 314. It appears that the name of his father was not mutated 

in the suit land but Soleman's name was mutated over there. DW-2 also stated 

in his cross-examination that they got separated about 25 years back and 

before that they resided together as joint family.  It is also revealed from the 

cross-examination of DW-2 that the suit land is bounded on the North by Usuf 

and Sohrab, on the South by Lokman Ali, on the East by Sohrab Ali and on the 

West by PWD road. DW-2  further stated that Sohrab Ali expired but his son is 

gaonbura and is still alive.   

 

17. Now let us go through the cross of DW-3, Yusuf Ali who is the son of 

Sohrab Ali and at present the gaonbura. DW-3 stated in his cross-examination 

that both the plaintiff and the defendant are his nephew. DW-3 also stated that 

Hasan, Soleman and Rashmil got the land of Alam Ali. According to DW-3 there 

was 24 to 25 bighas of land and the partition deed was executed after the 

death of Rashmil in the year 2005. Even DW-3 stated in his cross-examination 

that after the death of his father, the defendant and his mother used to stay 

with Soleman. It appears from the cross-examination of DW-3 that all the 3 

brothers lived in a joint family. DW-3 further stated that the suit land is the 

ancestral property of the defendant and the name of the defendant is mutated 

from Soleman. DW-3 also stated that the partition deed was executed in 

connection with the ancestral property and not the self acquired property.  

 

18. Now let us go through the cross-examination of PW-3 Siraj Ali who 

appears to be a resident near the suit land. PW-3 stated in his cross-

examination that the father of Abdul Ali expired about 10/15 years back and at 

the time of his death all the three brothers were residing in a joint property. 

According to PW-3 before the death of the father of Abdul, the suit land was 

included in the joint property and at present Abdul Ali has possession over the 

suit land. Apart from this PW-3 could not state anything else about the suit 

land.  

 

19. The learned counsel for the appellant while arguing the case has 

submitted that DW-1 is claiming the suit land as his ancestral property and he 
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wants his share in the ancestral property 23/25 bighas of land. According to 

the learned counsel of the appellant without giving full description of the total 

land the defendant cannot get his share in the ancestral property. The learned 

counsel also submitted that as per the cross-examination of DW-2  it is clear 

that the suit land was mutated in the name of Soleman Ali and as such it is 

established that the suit land is a private land and the self acquired property of 

the father of the plaintiff Soleman Ali.  

 

20. Here, I would like to put forward my view that while cross examining 

the DWs the plaintiff / appellant failed to shake the case of the defendant / 

respondent. All the DW s  supported the plea of the defendant in their cross-

examination whereas in their cross-examination neither all the PWs  could say 

anything about the manner of acquisition of the suit land by the plaintiff nor 

could they say anything about the suit land. Apart from that we find PW-3 

specifically stating in his cross-examination that the suit land was a joint 

property before the death of the father of the defendant.  

 

21. Though DW-2 stated in his cross-examination that the suit land was 

mutated in the name of Soleman Ali, the plaintiff failed to establish in what 

manner Soleman Ali had acquired the suit land as mere mutation does not 

confer title. The plaintiff can not succeed on the weakness of the defendant's 

case. 

 

22.  Hence, on perusing the documents exhibited by the parties and also 

on perusal of the cross-examination of the DWs and the PWs it is clear that the 

suit land is not the self acquired property of the plaintiff/ appellant but the 

ancestral property of the defendant/ respondent. The findings of the learned 

trial court below in this two issues warrants no interference and the same is 

upheld. Situated thus issue No. 6 and 7 are decided in favour of the 

defendant/ respondent.  

 

23.  Coming up next for discussion are Issue No 8 and 9  which are 

contingent upon the questions “Whether the bibhagnama was executed 
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between the parties on 19/07/2005?” and “Whether the suit land 

falls in the share of the defendant as per the bibhagnama?” 

 

24. It is already discussed in the previous issue that the suit land was the 

ancestral property of the defendant. In his counterclaim the defendant has 

stated that on 19/07/2005 the father of the plaintiff Soleman Ali executed a 

partition deed in writing  in presence of villagers and in the said execution 

deed the share of the plaintiff and Hasan Ali was also included. DW-2 is the 

uncle of the plaintiff and the defendant has clearly stated in his cross-

examination that they were separated about 25 years back and at that time 

there was verbal partition  among them. Again in the year 2005 there was 

partition among them by executing a partition deed. It also appears from the 

cross-examination of DW-3 that though he was not a witness in the 

bibhagnama he was present at the time of his execution. DW-3 stated in his 

cross-examination that Gias, Rustam and Hakim were witnesses in the partition 

deed and the same was written in a cartige paper. 

 

25. On perusal of the bibhagnama exhibited by the defendant it appears 

that on 19/7/05 there was a partition among Late Soleman, Hasan Ali and 

Abdul Ali in presence of Rustam Ali, Gias Ali , Babul Ali and as per the said 

bibhagnama  the suit land fell into the share of Abdul Ali. 

 

26. In the instant case the plaintiff could not adduce any evidence to prove 

their contention and thereby failed to discharge their onus of prove. In view of 

the above discussion it appears that the findings of the learned trial court in 

issue No. 8 and 9 warrants no interference and the same upheld. Situated thus 

issue No. 8 and 9 are decided in the affirmative and in favour of the 

defendant. 

 

27. Issue No. 1 and 2 are relating to the cause of action for the suit 

and the counter claim. The learned trial court has decided this issue in the 

affirmative  and in favour of the plaintiff and the defendant, respectively. The 

cause of action means every fact which if traversed it would be necessary for 
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the plaintiff to prove in order to support of his right to a judgment of the court. 

In the instant case the plaintiff has claimed the suit property to be the self 

acquired property of his father, Soleman Ali. The defendant, on the other hand, 

has filed their written statement cum counter claim denying the claim of the 

plaintiff and by claiming the suit land to be the ancestral property of his father. 

Therefore, it appears that there is cause of action for the suit as well as for the 

counter claim. Hence, the finding of the learned trial court in both the two 

issues warrants no interference and the same are upheld.  

 

28. Regarding issue No. 3 and 4 which are contingent upon the 

question as to whether the suit and counter claim are maintainable, 

there is no specific pleading that either of the pleadings of the parties are not 

maintainable in its present form or in the manner it should have been filed. 

The plaintiff has claimed his right over the suit land by way of declaration and 

by evicting the defendant. The defendant on the other hand has claimed his 

right over the suit land by declaring the same to be the ancestral property of 

his father. I find nothing to hold that both the suit or the counter claim are not 

maintainable in its present form. Hence, the findings of the learned trial court 

in the above two issues warrants no interference.  

 

29. Issue No 5  is relating to the question as to whether the suit is 

bad for non joinder of the necessary parties. In the counterclaim the 

defendant has pleaded that the pattadars in the suit patta Lokman Ali and 

Fakaruddin are not included as parties in the suit for which the suit is bad for 

non joinder of the necessary parties. The plaintiff have filed this suit praying 

for decree for declaration of his right, title, interest, over the suit land, 

declaring the mutation  in favour of the defendant by Circle Officer, Barkhetri in 

respect of the suit land as illegal, for issue precept to the Circle Officer, 

Barkhetri to mutate the name of the plaintiff as a legal heir of his father in the 

suit and to remove the mutation of the defendant as co pattadars in respect of 

the suit land and decree for khas possession of the suit land to the plaintiff by 

evicting the defendant. The necessary party is a person or entety whose 

interest are at stake in the out come of a law suit, whose absence as a party in 
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the suit, prevents a judgment on all issues, but who can not be joined in the 

law suit because that would deny  jurisdiction to the particular court  and 

necessary party is a party in the law suit whose  participation is required for 

jurisdiction or for purpose of rendering judgment. Often a necessary party is 

any party whose rites are directly effected by its possession of the case. In our 

case the plaintiff has claimed all the reliefs against the present defendant  by 

alleging that the defendant has dispossessed him from the suit land in the 

event a decree is granted to the plaintiff. The rites of the co-pattadars namely  

Lokman Ali and Fakaruddin will not be effected in any manner as the plaintiff 

does not claim any relief against them. Accordingly, the learned Munsiff has 

rightly decided this issue in the negative and in favour of the plaintiff and as 

such issue No. 5 warrants no interference and the same is upheld.  

 

30. Issue No. 10, 11 and 12 are relating to the reliefs claimed by 

the parties. In view of the above discussion, it appears that the plaintiff could 

not prove their claim that the suit land is the self acquired property of their 

father. Hence, the plaintiff is not entitled to any relief as prayed for. However, 

the defendants are entitled to all the relief they have claimed in their counter 

claim. 

 

 I find nothing to interfere with the findings of the learned trial court in 

the above issues and as such the same are upheld.  

O R D E R 

 

31. In the result, the present first civil appeal is bereft of merit and thus 

the same stands dismissed on contest with cost.  

 

 The impugned judgment and decree dated 29/3/2016 passed in Title 

Suit No. 102/12 by the learned Munsiff No. 1 is hereby affirmed.  

 Draw up a decree accordingly. 

 

 Send down the original case record to the learned Munsiff No.1. 
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 Given under my hand and seal of this court on this the 16th day of 

August/2018. 

 

 

                 Civil Judge  
           Nalbari 
 

Dictated & Corrected by me 

 

 

 Civil Judge  
   Nalbari 


